
Summer InternatIonal Hr advIser

39TAXATION

Expatriate assignments used to be 
a relatively simple affair. An assignee 
would clearly leave their home country 
together with their family and arrive 
in the host country for a set number of 
years.  Typically they would cease to be 
a resident and part of the home coun-
try system and would commence par-
ticipation in the host country system. 
Although there was always the back 
drop of the logistics of the move, ensur-
ing the trailing spouse was happy and 
appropriate schooling for children, as 
well as the tax and social security impli-
cations, at least they could be dealt with 
one country at a time.  These assign-
ments were typically planned months in 
advance under the umbrella of a formal 
assignment policy and this gave all par-
ties concerned the time to address the 
requirements of an international move.

Times change and, in recent years, 
given the desire to cut assignment costs 
and address issues such as dual careers, 
we have seen an increase in employees 
working across multiple jurisdictions, the 
proverbial ‘super commuter’, while the 
family remains living in the home coun-
try.  This has proved popular for numer-
ous reasons including the family remain-
ing settled, meeting the multi-national 
demands of modern day business as well 
as the perception that by not formally 
assigning an individual, costs will be kept 
to a minimum.  As there is no formal relo-
cation taking place these arrangements 
can be put in place relatively quickly, as 
the demands of the business dictate.  This 
can leave HR playing catch up as the indi-
vidual commences their working arrange-
ments before terms and conditions of the 
employment have been revised or formal 
paperwork has been completed.    

One down side to commuter assign-
ments is that it is no longer a case of hav-
ing one or, at worst, two countries rules 
and regulations to address.  Our super 
commuter travels across numerous bor-
ders, potentially creating a tax obligation 
and/or legal issues wherever they touch 
down.  These will more than likely fall on 
the local corporate entity in each of those 
locations and it will be down to the busi-
ness to ensure they are being compliant 
both from a legal standpoint and for tax 
and social security withholding purposes.  
Each country will have its own guidelines 

on when payments are required.  The UK 
is particularly onerous in this regard as 
the revenue authorities expect withhold-
ing tax to be operated where an individual 
works as little as one day in the UK.  

The general rule for tax is that it is 
payable where you work; however, the 
country where an individual is tax resi-
dent will broadly tax worldwide income 
regardless of the working arrangements.  
As a starting point this will lead to double 
taxation as two countries are taxing the 
same income.  For example, a German tax 
resident working in Germany, France and 
Belgium will have full tax due in Germany 
with tax in France on the income relating 
to French workdays and tax in Belgium 
on the income relating to Belgian work-
days.  It is then a case of establishing how 
this double taxation can be alleviated.  If 
there is a relevant double tax treaty this 
will provide clear steps as to which coun-
try has the taxing rights and how any 
double taxation is remedied. Otherwise it 
is down to the domestic law of each loca-
tion to facilitate relief.  

There are also special rules to consider 
for frontier workers within Europe where 
individuals may live in one country but 
work just over the border in a neighbour-
ing country.  These rules tend to focus on 
ensuring individuals claiming tax resi-
dence in their country of abode but work-
ing in another are not able to play the sys-
tem and pay tax in whichever country has 
the lower rate of tax.

Although it is very rare for eventual 
double taxation to occur, there may 
be a period where the individual is out 
of pocket from a cash flow perspective 
because of the tax withholding require-
ments in each location.  Consideration 
must be given to situations where payroll 
withholding is operated in more than one 
country as each country’s rules may stipu-
late that tax is deducted on all employ-
ment income – unfortunately payroll 
withholding requirements do not always 
tie in with the final tax position.  Where 
possible, it is then imperative that any up 
front application is submitted to the rev-
enue authorities to allow for double taxa-
tion relief to be given via the payroll proc-
ess.  Payroll departments will need to be 
involved in this process and payroll sys-
tems checked to ensure they can process 
the adjustments as each pay period arises. 

In many jurisdictions double taxation credit 
via payroll is not feasible and employers 
may need to loan their employees the 
funds to pay tax withholdings.         

Social security usually works a little 
differently to tax.  Although the same 
basic rule applies in that social security is 
due in the country where the work is per-
formed, social security legislation tends 
to override this to ensure it is only paid 
in one country at any one time.  This is 
especially true within the EU (including 
Switzerland who has adopted the EU 
social security regulations) and between 
countries who have signed social secu-
rity agreements for the avoidance of dual 
contributions.  In particular, there are 
specific provisions within the EU regu-
lations that deal with multi state work-
ers.  These tend to site the social security 
liability in the home country but the 
necessary certificate must be applied for 
and approved by the relevant authori-
ties.  The same is true where countries 
have social security agreements in place.  
Where interacting countries do not have 
a social security agreement then the 
domestic social security legislation of 
each country needs to be reviewed and 
this can sometimes lead to a dual social 
security liability.  Contractual arrange-
ments can be adjusted to factor this pos-
sibility into account.  

Much like tax, social security rates vary 
widely from country to country.  Careful 
planning with contractual and working 
arrangements can lead to a much reduced 
social security liability.  Care needs to be 
taken however, as social security/state 
benefits typically flow from the contribu-
tions paid.  This can lead to conflict where 
the employer is focussed on limiting their 
cost but the employee is concerned with 
the provision of social benefits and the 
long term aim of maximising their state 
pension.  Taking France as an example, 
although their social security rates are 
high (especially for employers), French 
nationals tend to prefer to remain within 
the system to maintain their entitlement 
to various benefits.  This is especially 
true for commuters who not only have 
to consider their own health care cover-
age (usually dealt with by way of private 
international medical cover), but also that 
the family remaining in the home coun-
try will have full access to medical care.  
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will be created in multiple jurisdictions, 
the employer will almost certainly want 
to include a commuter within their tax 
equalisation policy to ensure the indi-
vidual is not adversely affected by their 
cross border role.  For some companies 
this may actually mean implementing a 
tax equalisation policy for the first time 
or adjusting their existing policies to 
formalise the terms and conditions for 
commuter arrangements.  Individual 
tax return preparation assistance will be 
required in each country as well to meet 
the legal filing obligations which arise.  

There are also the corporate considera-
tions; where there is no corporate entity 
in a country does the individual create 
an establishment just with their presence 
there and the role they are performing?  If 
they are concluding deals and signing on 
behalf of the company then this may well 
be the case.  This leads to the legal impli-
cations, time and cost of having to regis-
ter the entity, appoint directors (and some 
countries will only allow local nationals to 
be appointed), file accounts and pay tax 
and establish HR policies.  The require-
ments will all depend on the laws for that 
particular country.

Apart from the tax 
considerations there 
are other issues to 
factor in.  Although 
EU nationals gener-
ally have free rein to 
travel within the EU, 
moves between other 
countries will almost 
certainly involve 
obtaining the neces-
sary work permits/
visas.  Some countries 
will have additional 
requirements such as 
registering with the 
local police or town 
hall.  It is not uncom-
mon for commuters 
to start working in 
a country before the 
necessary paperwork 
is completed and 
there has even been 
the occasional case 
of an expat being 
arrested as a result – 
this does not usually 
go down too well!  It 
can also impact on 
the company’s future 
ability to do business 

Some countries will allow voluntary social 
security contributions to be paid and in 
certain circumstances the arrangements 
can be constructed which allow the best of 
both worlds – social security being paid at 
the lowest possible rate whilst enabling the 
expat to pay into their home country social 
fund and access home country benefits.    

Many companies are not even aware 
that they are creating any tax and social 
security problems as they view commuter 
arrangements as business trips.  Additional 
benefits provided such as flights, accom-
modation costs and subsistence which 
would normally be allowable business 
expenses may actually be considered tax-
able income.  This is due to the fact that 
there is permanence or regularity to the 
duties being performed which is a clear 
distinction from a genuine business trip 
which tends to be ad-hoc in nature.  This 
may create a number of permanent work-
places for the employee across the globe.  
Again the rules in each jurisdiction need 
to be reviewed to determine the taxability 
of these additional benefits and planning 
measures considered to minimise the tax 
and social security impact. 

Given the likelihood that tax liabilities 

in that location if they are prevented by 
the relevant authorities from doing so due 
to prior non compliance.

One longer term factor often over-
looked is pensions.  Employees invari-
ably want to remain within their home 
country scheme and continue contribu-
tions in that country.  Although this is 
nearly always possible where an individ-
ual remains employed and resident there, 
it may not necessarily provide optimum 
tax relief.  Pension schemes in one coun-
try are not always recognised as allow-
able retirement vehicles in other coun-
tries.  This can lead to unexpected tax 
charges, reduced tax relief and therefore 
a reduction in overall return on invest-
ment upon retirement.

As we can see, what may have been 
considered a series of low key business 
trips to start with, is actually a full blown 
assignment in reality, with all the associ-
ated ramifications and potential costs of a 
traditional assignment magnified across a 
number of countries.  So is our super com-
muter here to stay?  In our view this type 
of expat arrangement is likely to increase if 
anything, especially within regions where 
you can travel anywhere within a particu-
lar continent within a few hours.  There 
is a clear need for commuters in multi-
national companies to cover regional or 
global roles.  More and more, businesses 
will need to have a good understanding of 
the issues they face when instigating this 
type of arrangement.  Forward planning 
is essential to minimise disruption to the 
employee and the business and to quan-
tify hidden or unknown costs.
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