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There has been an unprecedented 
number of changes to the UK Immi-
gration Rules over the last two years 
and you could be forgiven for strug-
gling to keep up with all of them. The 
latest changes to the Points Based Sys-
tem (“PBS”), implemented on 6 April 
2012 and 14 June 2012, will perhaps 
have the greatest impact, affecting not 
just who you can bring over but also 
how long they can stay.

We have been inundated with questions 
from businesses and individuals asking 
how the changes will affect them.

To help you understand these new poli-
cies we have provided a list of what we 
think are the most important changes 
and explain how we think they will affect 
employers and individuals alike.

However, it is important to note that 
this is not a comprehensive list and should 
you require any further information on 
the changes and/or require any general 
immigration advice please do not hesitate 
to contact us using the details found at 
the end of this article.

The limit on Tier 2 General
In April 2011 the Home Office placed 
an annual cap of 20,700 places on the 
number of Tier 2 General visas – the work 
permit category – available to skilled work-
ers entering the UK to work.  The cap only 
applied to new hires and did not affect 
those earning over £150,000 a year or 
entering as Intra-Company Transferees.  

In April 2012, the Home Office fol-
lowed up by announcing that the limit 
would remain at 20,700 places for each of 
the next two years.  This is very welcome 
news for business.  Only half of the quota 
was used up in the first year and it seems 
reasonable to assume that it will not be 
reached in 2012/13.

In a small departure from previous policy 
the Home Secretary also announced that 
dependants of migrants holding student 
visas will also now count towards the limit.  
Numbers are likely to be small here and we 
do not foresee any significant issues.

The cooling-off period - a 
change in strategy may be 
required
On 6 April 2012, strict cooling-off periods 
were introduced across the Tier 2.  This 
new policy will mean that if an assignee 

previously held leave to enter or remain in 
Tier 2, then he or she will not be able to 
reapply for entry in the Tier 2 category for 
12 months from the date their previous 
leave expired or was cancelled. 

This policy could have significant 
impacts for employers, for instance:

If one of your employees is in the UK •	
as an Intra-Company Transfer and their 
job becomes permanent, you will not be 
able to switch them to a Tier 2 General 
visa.  This might mean that the assignee 
would not then be able to stay in the UK 
for more than total five years and will be 
barred from re-entry for a year
If you are recruiting to fill a post you •	
might, in the absence of a suitable resi-
dent worker, select a non-EU employee 
of a competitor.  If that individual holds 
a Tier 2 Intra-Company Transfer visa in 
the long term or short term category 
the assignee will not be able to work for 
you until they have spent 12 months 
outside of the UK.

Tougher requirements for 
permanent residence
Tier 2 General migrants who wish to apply 
for permanent residence, also known as 
settlement, will now be subject to stricter 
requirements. Tier 2 General migrants who 
entered the UK under the rules in place 
from 6 April 2011, will be granted a total 
of up to six years leave to enter and remain 
in the UK as a Tier 2 migrant. Migrants 
will be able to apply for settlement after 
five years’ residence.  But (and this is a cru-
cial “but”), if they do not qualify within 
six years of first entering the UK as a Tier 
2 General migrant, they will have to leave 
the UK.  They will not be able to re-enter 
in any Tier 2 category for 12 months from 
the point their visa expires or is cancelled. 
In other words, they will be subject to the 
cooling-off period.

The new addition to the standard 
requirements for settlement (continu-
ous residence, having no unspent crimi-
nal convictions etc.), means that Tier 2 
General migrants entering the UK on or 
after 6th April 2011, must be paid at least 
£35,000 or the appropriate rate for their 
role (whichever is higher). This means 
that from 2016, migrants who are apply-
ing for settlement and who do not earn 
at least £35,000 will not, in most cases, 
qualify for settlement.

The only exceptions to this policy are 
those who have spent time in a shortage 
occupation or are working in PHD level 
jobs (more on this change below).

Liberalising the Resident 
Labour Market Test and an 
Increase in Tier 2 General 
Skill Levels
From June 2012, when carrying out a 
Resident Labour Market Test (“RLMT”), 
employers will not be required to adver-
tise the role on JobCentre Plus: 

When the role will include a salary of •	
£70,000 or more per year and/or the 
position is deemed to be PhD level or 
above; and 
Those recruiting scientists and academ-•	
ics for PhD level jobs will now be able to 
choose the best candidates, regardless of 
whether there is a suitable resident worker.

Employers will however still need to con-
duct an RLMT and advertise through one 
of a variety of other mediums.

On the same day, 14 June 2012, the 
minimum skill level in Tier 2 increased 
from NQF4 to NQF6 level. In plain 
English, NQF4 relates to diploma-level 
positions whilst the higher level of NQF6 
relates to bachelors degree-level positions. 
As a result, employers will need to make 
sure that any positions they wish to fill 
with a Tier 2 migrant are at least degree 
level or above. It is important to note that 
this increase in skill level will not apply to 
shortage occupations or creative jobs.

Readers may be aware that as part of 
the Tier 2 visa application process, an 
applicant’s job role will need to meet the 
requirements set out in the relevant Gov-
ernment SOC Code (Standard Occupa-
tion Classification Code).  The SOC 
Codes tell employers the minimum rates 
of pay and the skill levels for any job they 
wish to recruit for. The SOC Codes were 
also amended on 14 June 2012.  All of 
the Codes which relate to jobs below level 
NQF6 were removed. Employers should 
therefore take this into account before 
bringing Tier 2 migrants to the UK.

Graduate recruitment – new 
Rules for students taking 
employment
On 6 April the UK Border Agency closed 
the popular Post Study Work (“PSW”) 
visa.  The PSW category allowed non-EU 
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students of UK universities to stay in the 
country for two years after graduation.  
With youth unemployment rising, the 
Government chose to remove PSW from 
the immigration rules in order to make 
graduate jobs more readily available to 
UK graduates.

The UK Border Agency has attempted 
to limit the impact of the above on 
employers by liberalising their rules for 
graduate recruitment.  From 6 April 2012, 
employers recruiting students who have 
been awarded a degree-level qualifica-
tion from a licenced university can switch 
into Tier 2 without the need to carry out 
an RLMT. The lack of an RLMT means 
that employers no longer need to hold 
evidence that they advertised their role in 
UK universities.  It also means that they 
can now recruit a stronger non-EU candi-
date ahead of a suitable resident.

This is helpful but comes with two health 
warnings.  The first is that the RLMT will 
continue to apply to graduates applying 
from overseas.  This might be the case if 
they studied abroad or if they left the UK 
after completing their studies. The second 
is that the move from Tier 4 (the student 
visa category) to Tier 2 can only take place 

after they have received their qualification. 
If you need the graduate to start sooner, he 
or she will need to return home and apply 
out-of-country (and you will need to meet 
the terms of the RLMT).

Lots is changing but we are 
here to help
At Fragomen we appreciate the changes 
may seem daunting so we will always 
guide our clients and help them to under-
stand and work within the law.  Should 
you have any questions regarding the 
contents of this article or regarding global 
immigration matters generally, please do 
not hesitate to contact us as it would be 
our pleasure to assist.
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